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V. Marilyn L. Graves
CIerI_( of Supreme Court
Pr okopi os G Vassos, Madison, W1

Def endant - Respondent .

APPEAL from an order of the Crcuit Court for Wnnebago

County, WIlliamE. Crane, Judge. Reversed and cause remanded.

M1 SH RLEY S. ABRAHAMSON, CH EF JUSTI CE. This 1s an
appeal by the State from an order of the Crcuit Court for
W nnebago County, WIlliam E. Crane, Judge, dism ssing on double
jeopardy grounds the State's prosecution of the defendant,
Pr okopi os Vassos, on a m sdeneanor battery charge followng his
acquittal of felony battery. Both charges arose out of the sane
i nci dent.

12 The court of appeals certified the followng issue to
this court: "Wen a defendant is acquitted of substantial felony
battery, 8 940.19(3), STATS., do double jeopardy protections bar
a successive prosecution for m sdeneanor battery, 8§ 940.19(1)?"
W hold that the prosecution for msdeneanor battery follow ng

the defendant's acquittal of felony battery is not barred by Ws.
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Stat. 8§ 939.71 and 939.66(2m) (1995-96).' We further hold that

the prosecution for m sdeneanor battery followi ng the defendant's
acquittal of felony battery is not barred by the constitutiona

sanme-el enents test set forth in Blockburger v. United States, 284

US 299, 304 (1932). Finally, we reverse the circuit court
order and remand the cause to the circuit court to determ ne
whet her the prosecution for m sdenmeanor battery is barred under
the constitutional collateral estoppel doctrine established in

Ashe v. Swenson, 397 U.S. 436, 444 (1970).

I

13 The facts are undi sputed for purposes of this appeal.
On April 22, 1996, the defendant was charged with felony battery
in violation of Ws. Stat. § 940.19(3).2 The defendant requested
the circuit court (Judge Robert A Haase) to include an
instruction on m sdeneanor battery, Ws. Stat. 8§ 940.19(1), for
the jury's consideration.? The State concurred wth the
def endant's request.

14 The circuit court denied both notions, stating that
different elenents exist between the two battery statutes and

that m sdeneanor battery is not a lesser included offense of

LAl further references to the Wsconsin Statutes are to
the 1995-96 version unl ess otherw se indi cated.

2 Ws. St at. 8§ 940.19(3) provi des, "Whoever causes
substantial bodily harmto another by an act done with intent to
cause substantial bodily harmto that person or another is guilty
of a Class D felony."

® Ws. Stat. § 940.19(1) provides, "Wuoever causes bodily
harm to another by an act done with intent to cause bodily harm
to that person or another wthout the consent of the person so
harmed is guilty of a Class A m sdeneanor."

2
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felony battery.® On August 13, 1996, following a jury trial, the
def endant was acquitted of felony battery.

15 On Septenber 25, 1996, the State charged the defendant
with m sdeneanor battery (Ws. Stat. 8§ 940.19(1)), based on the
same incident upon which the felony battery prosecution had been
prem sed. The defendant entered a not guilty plea and noved to
dismss the msdeneanor battery charge on double jeopardy
grounds. The circuit court (Judge WIlliam E. Crane) granted the
defendant’'s notion and dism ssed the m sdeneanor battery charge.

The State appealed fromthe circuit court order of dismssal.
[

16 W first determine whether the prosecution for
m sdeneanor battery followi ng the defendant's acquittal of felony
battery violates Wsconsin statutes. Statutory interpretation is
a question of law, which this court determ nes independently of

the circuit court, benefiting fromits analysis. See State v.

Szul czewski, 216 Ws. 2d 494, 498, 574 N.W2d 660 (1998).

17 Two statutory provisions are at issue in this case
The first statute is Ws. Stat. 8§ 939.71, which prohibits a
successive prosecution for a crine after a conviction or

acquittal on the nerits unless each statute setting forth the

* The parties agree that the circuit court erred in refusing
their requests. They argue that in the first trial, the jury
should have been instructed on both the felony battery and
m sdeneanor battery charges. The State notes that "[t]he record
is silent as to whether the trial court was aware of sec.
939.66(2mM when it nade its ruling. However, it should be noted
that the situation which occurred herein is not likely to arise
frequently since proper instructions on offenses made |esser-
i ncludeds by statute would normally preclude such problens.”
Brief for State at 14 n. 4.
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substantive crinme "requires proof of a fact for conviction which

the other does not require." The statute reads as foll ows:

939.71 Limtation on the nunber of convictions. I f an
act fornms the basis for a crinme punishable under nore
than one statutory provision of this state or under a
statutory provision of this state and the laws of
anot her jurisdiction, a conviction or acquittal on the
merits under one provision bars a subsequent
prosecution wunder the other provision unless each
provi sion requires proof of a fact for conviction which
t he ot her does not require.

18 Wsconsin Stat. 8§ 939.71 substantially enacts the

Bl ockburger test for determ ning whether the two offenses are the

"sane offense" for double jeopardy purposes. The Bl ockbur ger

test states as follows: "[Where the sane act or transaction
constitutes a violation of two distinct statutory provisions, the
test to be applied to determ ne whether there are two of fenses or
only one, is whether each provision requires proof of a fact

whi ch the other does not." Blockburger, 284 U S. at 304.

19 The parties agree, and we conclude, that Ws. Stat.

88 940.19(3) and 940.19(1) do not contain the sane statutory



No. 97-0938-CR

el ements as defined by the Blockburger test.®> Section 940.19(3)
requi res proof of substantial bodily harm and intent to cause
substantial bodily harm two elenents not required under
§ 940.19(1). In addition, § 940.19(1) requires proof that the

accused did not

the accused knew the person harnmed did not

not required under § 940.19(3).
10 Under
Ws. Stat.

of f ense”

the State's prosecution of

defendant's acquittal of

have the consent

under the Bl ockburger test.
m sdenmeanor

felony battery

of the person harnmed and that

consent, two el enments

a conparison-of-the-statutory-el ements approach

88 940. 19(3) and 940.19(1) do not constitute the "sane

Therefore, we concl ude that

battery followi ng the

is not barred by Ws.

Stat. § 939.71, the statutorily adopted Bl ockburger test.®
5
Statutory el ement s of Ws. | Statutory el enment s of W s.
Stat. 8§ 940.19(3) Stat. 8§ 940.19(1)
(1) The defendant caused sub- |(1) The def endant caused
stantial bodily harm to another |bodily harm to another by an
by an act; and act ;
(2) The defendant had intent |(2) The defendant had intent
to cause substantial bodily [to cause bodily harm to that
harmto that person or another. |person or another;
(3) The defendant did not have
the consent of the person
har med; and
(4) The defendant knew the
victimdid not consent.
See Ws JI%Crimnal 1223.
See Ws JI%Crimnal 1220.
® Since its original enactment in 1955, Ws. Stat. § 939.71

has not been revised except for

renunberi ng.
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11 The second statute at issue in this case is Ws. Stat.
8 939.66, which provides that "[u]pon prosecution for a crine,

the actor may be convicted of either the crime charged or an

included crime, but not both." The statute lists 12 different
statutory definitions of included crines. Subsections (1) and
(2m of § 939.66 are relevant in this case. W sconsin Stat

8§ 939.66 reads in pertinent part as follows:

939.66 Conviction of included crine permtted. Upon
prosecution for a crinme, the actor may be convicted of
either the crime charged or an included crine, but not
both. An included crinme may be any of the foll ow ng:

(1) A crinme which does not require proof of any fact in
addition to those which nust be proved for the crine
char ged.

(2m A crinme which is a less serious or equally serious
type of battery than the one charged.

12 Subsection (1) of Ws. Stat. 8 939.66, like Ws. Stat.

§ 939.71, codifies the Bl ockburger sane-elenents test. See State

v. Sauceda, 168 Ws. 2d 486, 494, 485 N W2d 1 (1992). As we

stated previously, felony battery and m sdeneanor battery do not

satisfy the Bl ockburger test.

13 Subsection (2m of Ws. Stat. 8 939.66 declares that an
included crine may be "[a] crinme which is a less serious or
equally serious type of battery than the one charged."’ e
conclude, as did the parties, that under Ws. Stat. 8§ 939.66(2nm
m sdeneanor battery is an included crine of felony battery.

14 The question then is whether Ws. Stat. 8§ 939.66(2m

applies to a prosecution for msdeneanor battery after an

" See 1985 Ws. Act. 144, § 1. The phrase "or equally

serious" was added by 1993 Ws. Act 441, § 2.
6
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acquittal of felony battery. Section 939.66 does not refer to
acquittal s. It refers only to a prohibition of nmultiple
convictions of a crinme and an included crinme, and does not refer
to the situation where an accused has been acquitted of an
included crinme. The legislative history of 8 939.66(2m supports
the interpretation that the subsection bars nmultiple convictions,
that is nmultiple punishnents, for included battery crinmes and
does not apply to a prosecution followng an acquittal of a
battery crime.?®

15 Wsconsin Stat. § 939.66 <can be traced to the
conprehensive revision of the crimnal code in ch. 696, Laws of
1955. The coment to 8§ 339.66 (the precursor of 8§ 939.66) in the
Judiciary Commttee Report on the Cimnal Code states that
"[t]his section permts conviction of a crine included within the
crime charged and states what crines are included crines. The

reason behind the rule of this section is the state's difficulty

8 Wsconsin Stat. § 939.66(2m) was enacted in response to
State v. Richards, 123 Ws. 2d 1, 11-12, 365 N W2d 7 (1985),
which related to charging nultiple battery offenses in a single
prosecuti on.

The Richards court applied the conparison-of-the-statutory-
el enments test set forth in Ws. Stat. 8 939.66(1) to hold that
sinple battery and internediate battery, both requiring proof of
the victims nonconsent, are not |esser included offenses of
aggravated battery, which does not require proof of nonconsent.
See Richards, 123 Ws. 2d at 6.

In rendering its decision, the R chards court explained that
the legislature could rectify the problem that an accused could
be convicted of nmultiple battery offenses at the sane trial by
either declaring the batteries included offenses or revising the
statutory elenents to nmake the batteries included offenses. See
Ri chards, 123 Ws. 2d at 12-13.

The legislature adopted the first option proposed by the
Ri chards court by creating Ws. Stat. 8 939.66(2m, declaring
certain batteries to be included offenses.

7
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in determning before a trial exactly what crine or degree of the
crinme it will be able upon the trial to prove beyond a reasonabl e
doubt."® A prosecution after an acquittal does not result in
multiple convictions or nultiple punishments.’ The text of
8 939.66 therefore nakes the application of the statute to this
case problematic.

116 W next expl ore  whet her W s. St at. § 939.71

i ncorporates the Bl ockburger same-elenents test as the sole test

governing a prosecution after an acquittal, or whether the
definition of included crinme set forth in Ws. Stat. 8§ 939.66(2m
can be read into 8 939.71 to bar a prosecution after an acquittal
of an included 8§ 939.66(2m crine. If 8 939.66 can be grafted
onto the definition of "same offense" contained in § 939.71, then
the prosecution in this case for a m sdeneanor battery after an
acquittal for felony m sdeneanor woul d be barred.

117 The legislative history reveals that Ws. St at .
8§ 939.71, like Ws. Stat. 8§ 939.66(1), was created as part of the
conprehensive revision of the crimnal code in 1955. Ch. 696,

Laws of 1955. The Judiciary Commttee Report on the Crim nal

°® The legislative history also states that Ws. Stat.
§ 339.66 substantially restates Ws. Stat. § 357.09 (1949). See
W sconsin Legislative Council, V Judiciary Commttee Report on
the Crimnal Code (Feb. 1953), at 53. Section 357.09 provided
that "[w] hen a defendant is tried for a crine and is acquitted of
part of the crinme charged and is convicted of the residue
thereof, the verdict may be received and thereupon he shall be
adj udged quilty of the crime which appears to the court to be
substantially charged by such residue of the indictnent or
information and shall be sentenced accordingly.” For a
di scussion of the legislative history of Ws. Stat. § 939.66(1),
see State v. CGordon, 111 Ws. 2d 133, 141, 330 N.W2d 564 (1983).

10 W sconsin Stat. 8§ 939.66 does not state whether it
applies to a successive prosecution after a conviction of an
i ncluded of fense. W need not and do not address this issue.

8
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Code coments on Ws. Stat. 8§ 339.71, the precursor to § 939.71

as follows: "This section is designed to prevent harassing the
def endant with subsequent prosecutions for the sanme crinme whet her
the former conviction or acquittal occurred in this state, in
anot her state or country, or under federal or mlitary law" The
comment further provides that "the prohibition against subsequent
prosecutions applies only if both prosecutions are based upon the
sanme conduct and are for the sane crine. |In determ ning whether
two crinmes are the sane, the test is: Does each require proof of
a fact for conviction which the other does not require?"'

118 We find nothing in the text of Ws. Stat. 8 939.66 or
8§ 939.71 or the legislative history of the two statutes that
permts 8§ 939.66(2m), defining included battery crines, to be
grafted onto 8 939.71 so that an included battery crine defined
in 8 939.66(2m is to be read as the "sane offense” in § 939.71.
Accordi ngly we conclude that prosecution for m sdeneanor battery
after the defendant's acquittal of felony battery is not barred
by either 8§ 939.71 or 8§ 939.66(2nm

11

119 Having concluded that the prosecution for m sdeneanor
battery in this case is not barred by the Wsconsin statutes, we
next consider whether the subsequent prosecution violates the
double jeopardy cl auses of the federal and W sconsin

constitutions. The double jeopardy prohibitions in the federa

1 Wsconsin Legislative Council, V Judiciary Committee
Report on the Crimnal Code (Feb. 1953), at 55. For a discussion
of the legislative history of this section, see Gordon, 111
Ws. 2d at 140-41.
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and Wsconsin Constitutions state that a person shall not be
pl aced twice in jeopardy for the same offense.

120 Whet her prosecution for m sdeneanor battery after an
acquittal of felony battery violates constitutional protections
agai nst double jeopardy is a question of law, which this court
reviews independently of the circuit court, benefiting fromits

anal ysi s. See State v. Thierfelder, 174 Ws. 2d 213, 218, 495

N. W2d 669 (1993).

21 The federal and Wsconsin double jeopardy clauses have
been construed to enconpass three separate constitutiona
protections: (1) protection against a subsequent prosecution for
the sane offense after acquittal; (2) protection against a
subsequent prosecution for the sane offense after conviction; and
(3) protection against nultiple punishnments for the sane of fense.

See United States v. Dixon, 509 U S. 688, 696 (1993); State v.

Kurzawa, 180 Ws. 2d 502, 515, 509 N.W2d 712 (1994).

22 In Kurzawa the court applied the Blockburger sane-

el enments test to a successive prosecution after an acquittal and
al l oned the subsequent prosecution for the issuance of the sane
checks involved in the first prosecution. The first prosecution
for theft by fraud ended in acquittal; the second prosecution was
for uttering a forged witing. The court concluded that because
the two offenses did not constitute the "sanme offense" under the

Bl ockburger sane-elenments test, the subsequent prosecution did

not violate the double jeopardy prohibition.

2 The Fifth Anendment to the federal Constitution provides
that no person "shall be subject for the sanme offence to be put
twice in jeopardy of life or Ilinb." Article I, 8 8 of the
W sconsin constitution provides that "no person for the sane
of fense may be twice put in jeopardy of punishnent.”

10
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123 As we concluded above, Ws. Stat. 88 940.19(3) and

940.19(1) do not constitute the "sanme offense” wunder the

Bl ockburger sane-elenents test. The prosecution for m sdeneanor

battery after an acquittal for felony battery therefore does not

viol ate the Bl ockburger double jeopardy test. Nevert hel ess, an

acquittal in the first prosecution may bar subsequent prosecution
under the coll ateral estoppel doctrine. The collateral estoppel
doctrine was given constitutional status in Ashe, 397 U S at
445, in which the United States Supreme Court held that the
coll ateral estoppel doctrine is enbodied in the Fifth Amendnent
guar ant ee agai nst double jeopardy. The Fifth Anmendnent protects
an accused "who has been acquitted from having to 'run the
gantlet' a second tinme." Ashe, 397 U.S. at 446 (quoting Geen v.
United States, 335 U.S. 184, 190 (1957)).1%

24 Under the collateral estoppel doctrine an issue of
ultimate fact that is determned by a valid and full judgnent
cannot again be litigated between the sanme parties in a
subsequent |awsuit. See Ashe, 397 U.S. at 443. \Wen there has
been a previous judgnent of acquittal based upon a general
verdict, the trial court in a subsequent prosecution nust
"*examne the record of a prior proceeding, taking into account
t he pleadings, the evidence, charge, and other relevant matter

and conclude whether a rational jury could have grounded its

3 The collateral estoppel test set forth in Ashe v.
Swenson, 397 U. S. 436 (1970), has been recognized and applied in
Wsconsin. See, e.g., State v. Kransvogel, 124 Ws. 2d 101, 121-
23, 369 N.W2d 145 (1985); State ex rel. Flowers v. Departnent of
Health and Social Services, 81 Ws. 2d 376, 387-89, 260 N W2d
727 (1978); Hebel v. State, 60 Ws. 2d 325, 328-29, 210 N W2d
695 (1973); State v. Elbaum 54 Ws. 2d 213, 219-20, 194 N W 2d
660 (1972); State v. Jacobs, 186 Ws. 2d 219, 226, 519 N.W2d 746
(Ct. App. 1994).

11
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verdi ct upon an issue other than that which the defendant seeks
to foreclose from consideration.'" Ashe, 397 U S. at 444. The
burden is on the accused to denpnstrate that the issue about
which he or she seeks to foreclose relitigation was actually

decided in the first proceeding. See Dowling v. United States,

493 U.S. 342, 350 (1990).

25 The coll ateral estoppel test "is not to be applied with
[a] hypertechnical and archaic approach . . . but with realism
and rationality . . . . The inquiry 'nust be set in a practica
frame and viewed with an eye to all the circunstances of the

proceedings.'" Ashe, 397 U S. at 444 (quoting Sealfon v. United

States, 332 U.S. 575, 579 (1948)).%"
26 The Ashe <collateral estoppel defense is not often
available to an accused, for it is difficult to determ ne,

especially in a general verdict of acquittal, how the fact finder

Y The Ninth Crcuit Court of Appeals enploys a three-step
test to determ ne whether collateral estoppel applies:

(1) An identification of the issues in the two actions
for the purpose of determ ning whether the issues are
sufficiently simlar and sufficiently material in both
actions to justify invoking the doctrine; (2) an
exam nation of the record of the prior case to decide
whet her the issue was "litigated" in the first case
and (3) an examnation of the record of the prior
proceeding to ascertain whether the 1issue was
necessarily decided in the first case.

United States v. MlLaurin, 57 F.3d 823, 826 (9th Gr. 1995).

The Fifth Grcuit Court of Appeals has held that collateral
estoppel may affect successive prosecutions in one of two ways.
First, it will conpletely bar a successive prosecution if one of
the facts necessarily determned in the former trial is an
essential elenment of the subsequent prosecution. Second, while
t he subsequent prosecution may proceed, collateral estoppel wll
bar the introduction or argunentation of facts necessarily
decided in the prior proceeding. See United States v. Brackett,
113 F.3d 1396, 1398 (5th GCr. 1997).

12
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in the first trial decided any particular issue. See 2 Wayne R

LaFave & Jerold H Israel, Crimnal Procedure, § 17.4, at 382

(1984); United States v. Brackett, 113 F.3d 1396, 1399 (5th Gr.

1997). In trying to determne whether a particular factual
matter has been determ ned adversely to the prosecution, trial
courts must consider the legal theory underlying the first trial.
See LaFave & Israel, § 17.4 at 383.

27 In this case the State contends that the subsequent
prosecution of msdeneanor battery following the defendant's
acquittal of felony battery is not barred by the Ashe coll ateral
estoppel test. According to the State, no factual issues were
litigated in the first trial that would be litigated in the
subsequent prosecution.

128 The record before this court does not contain the
record of the first trial. Because the circuit court in this
case did not determ ne whether the prosecution for m sdenmeanor

battery is barred under the Ashe collateral estoppel test, we

reverse the circuit court order and remand the cause to the
circuit court to nmake this determ nation.

129 In sum we hold that the prosecution for m sdenmeanor
battery followi ng the defendant's acquittal of felony battery is
not barred by Ws. Stat. 88 939.71 and 939. 66(2m. We further
hold that the prosecution for m sdeneanor battery follow ng the
defendant's acquittal of felony battery is not barred by the

Bl ockburger same-elenents test. Finally, we reverse the circuit

court order and renmand the cause to the circuit court to
determ ne whether the prosecution for msdenmeanor battery is

barred under the Ashe coll ateral estoppel test.

13
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By the Court.—JFhe order of the circuit court is reversed and

t he cause i s renmanded.

14
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130 ANN WALSH BRADLEY, J. (Concurring). | wite separately
because al though the majority opinion properly interprets the
statutes and correctly applies existing doubl e jeopardy
jurisprudence, it results in the hollow protection of a
fundanmental constitutional right. The right to be free from
doubl e j eopardy deserves greater protection than that afforded by

t he i nadequate test of Blockburger v. United States, 284 U S. 299

(1932), and the inconplete response set forth in our state
st at ut es.

131 The Doubl e Jeopardy C ause of the Fifth Anendnent
decl ares that no person shall "be subject for the sane offence to
be twice put in jeopardy of life or linmb." U S. Const. anend.
V. This clause "protects against a second prosecution for the
sane offense after acquittal, against a second prosecution for
the sane offense after conviction, and against multiple

puni shnents for the sanme offense.” Justices of Boston Minicipa

Court v. Lydon, 466 U S. 294, 306-307 (1984); Jones v. Thonas,

491 U. S. 376, 380-381 (1989). The case presently before the
court concerns the first of these, protection froma second
prosecution for the "sanme offense" after an acquittal.

132 The mpjority is correct to point to the Bl ockburger

"sane elenments" test, and its legislative incarnation at Ws.

Stat. 8§ 939.71, for purposes of applying federal constitutional

L' Article 1, 8 8(1) of the Wsconsin constitution provides
that "no person for the sane offense may be put twi ce in jeopardy
of punishnment . . . ." The state and federal constitutiona
provisions, while simlar, are not identical.
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and Wsconsin statutory double jeopardy protections to successive
prosecution cases such as the one at hand. "Cenerally, this
court's construction of Wsconsin's prohibition against double
jeopardy is guided by the rulings of the United States Suprene
Court." State v. Kurzawa, 180 Ws. 2d 502, 522, 509 N.W2d 712

(1994). The "sane el enents" test indicates that successive
prosecutions may avoid all constitutional and statutory double
j eopardy prohibitions so long as the charged offenses at seri al

prosecutions do not have the sane elenents. See Bl ockburger, 284

US at 304. As the npjority denonstrates, the prosecuted crines
in this case, while extrenely simlar and arising fromthe sane
altercation, do not have the sane el enents.

133 However, allow ng the defendant in this case to be
tried for a second tinme based on a crimnal charge which would
ot herwi se have been precluded had the circuit court not
erroneously excluded a jury instruction on the |ess serious
offense at the first trial, seens to inplicitly violate the
princi ple of double jeopardy. The federal and state
constitutional bans on subsequent prosecutions after an acquittal

for the "sane offense:"”

prevent[] the governnment from 'mak[ing] r epeat ed
attenpts to convict an individual for an alleged
of fense, thereby subjecting him to enbarrassnent,
expense and ordeal and conpelling him to live in a

continuing state of anxiety and insecurity.'’ The
Cl ause addresses a further concern as well, that the
government not be given the opportunity to rehearse its
prosecuti on, ' honi ng its trial strategies and

perfecting its evidence through successive attenpts at
convi ction' :
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United States v. Dixon, 509 U S. 688, 747 (1993)(Souter, J.

concurring in part and dissenting in part)(internal citations
omtted).

134 | fail to see how the State is not gaining an advant age
fromwhat it learned in the first prosecution of the defendant.
The very facts giving rise to the first battery charge on which
t he defendant was acquitted also give rise to the battery charge
in the second prosecution. True, the |egislature has chosen to
i nclude an elenment in each of the offenses not present in the
other. But in this day and age of burgeoning crimnal statutes,
continued exclusive reliance on the "sane el enents" test seens to
| eave the doubl e jeopardy clause as applied to successive
prosecutions with little vitality.

135 | amnot alone in ny concern wwth the "sane el enents”

test. Wiile Blockburger currently enjoys the approval of the

United States Suprenme Court, it does so by a one vote majority—a

maj ority which has disappeared in the past. See Gady v. Corbin,

495 U. S. 508 (1990), overruled by United States v. Di xon, 509

U S 688 (1993). Indeed, the constitutional protection provided

under the Bl ockburger analysis has proven so tenuous that at

| east one state suprene court has rejected it for purposes of
interpreting its own identical state constitutional double

j eopardy provisions. See State v. Lessary, 865 P.2d 150, 154

(Haw. 1994) ("Wen the United States Suprene Court's
interpretation of a provision present in both the United States
and Hawai'i Constitutions does not adequately preserve the rights

and interests sought to be protected, we will not hesitate to
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recogni ze the appropriate protections as a matter of state
constitutional law ")

136 More inportantly, both this court and the |egislature
have acknowl edged the inperfections in the "sane el enents" test.

In Kurzawa this court conceded that "Bl ockburger is not a

perfect test,"” but did not discover an alternative test nore to

the court's liking. See Kurzawa, 180 Ws. 2d at 525. The

| egislature in turn has also partially abandoned the "sanme

el ements" test for purposes of cases involving nultiple

puni shmrents for the sanme offense. Under Ws. Stat. § 939.66(2m
a defendant cannot be convicted of both a battery and an equal or
| esser battery, regardless of the particular element existing for
the count charged. See Ws. Stat. 8§ 939.66(2m). The |egislature
t ook such action in direct response to a potential "sanme

el emrents" problemarising in State v. Richards, 123 Ws. 2d 1,

365 NNW2d 7 (1985).

137 Yet, while the legislative action better protects
defendants fromnultiple punishnments for the sane of fense under
t he Doubl e Jeopardy Cl ause, the |egislative action is inconplete.

It fails to give defendants any additional protections from
multiple prosecutions. Ws. Stat. 8 939.66(2m currently
indicates that the term "sanme of fense" for purposes of nultiple
puni shnents for the sane battery is to be read to include al
"l ess serious or equally serious" batteries. However, simlar
treatnent is not offered those defendants acquitted of one
battery count, yet facing a subsequent prosecution on anot her

"l ess serious or equally serious" battery charge arising fromthe
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same occurrence. Instead, the State is allowed to repeatedly
prosecute the defendant for an included battery offense until the
State either exhausts the list of included offenses subject to
Ws. Stat. 8 939.66(2m, or obtains a conviction, whichever
occurs first.

138 As | have indicated, the majority's decision today
conports with current interpretations of the federal and state

doubl e jeopardy protections. The Bl ockburger "sane el enents”

test is the sole test for the federal and state doubl e jeopardy
analysis. The test is sinple and easily applied. Yet, it is
i nadequate. The sinple formula seens to evade constitutional
protections. Moreover, even though the | egislature has
acknow edged the problens with the "sane el enents" test in the
statutory framework for multiple punishnment cases, its response
is inconplete. The legislature has yet to act in relation to
mul ti pl e prosecutions. Such inaction seens directly contrary to
t he purposes of the nultiple prosecution conponent of the Double
Jeopardy C ause.

139 | amauthorized to state that SH RLEY S. ABRAHANMSON
CHI EF JUSTI CE, DONALD W STEINMETZ, J., and JANINE P. GESKE, J.

join this opinion.



